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Embedding the legal rights to choice

Programme of further work
Embedding the legal rights to choice

The aim is to embed these legal rights, so that they operate well and in  
the best interests of patients. This means that: 

•	 All patients with mental health conditions are aware of their rights, and 
have the information and support they need to make well informed 
choices that meet their needs and preferences.

•	 All GPs offer the right to choice to eligible patients and support them in 
making informed decisions.

•	 All providers of mental health outpatient services make good quality, up 
to date information about their services available to enable meaningful 
choice by patients, and accept all appropriate patient referrals, in line 
with the NHS Standard Contract.

•	 All commissioners enable the right to choice of services by:
-	 commissioning services that meet the needs of patients;
-	 having referral protocols with GPs that support patient choice; and
-	 using the levers in the NHS Standard Contract to ensure choice works 

well for patients.

Embedding the legal rights to choice in mental health will take time and 
effort to achieve. This guidance is part of a significant programme of work 
that will support the implementation of the legal rights. Details of this 
programme of work are available on the NHS England website 34.

As part of this programme of work additional resources to help support the 
implementation of the legal rights to choice, including clinical scenarios, are 
available on the NHS England website. There will be on-going engagement 
with stakeholders as the programme progresses and additional supporting 
resources will be coproduced and added to our website.
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FAQs
Where the rights apply

Mental health patients and the circumstances in which they have a right 
to choice.

Q1:	 Do patients have a right to choice of clinically appropriate 
provider and team in circumstances where their mental 
capacity is impaired?

A:	 Patients should be involved as much as possible in decisions about 
their care. However, across the range of mental health conditions 
that patients might experience, patients may be vulnerable and 
their ability to exercise choice that is clinically appropriate could 
be compromised. All issues relating to mental capacity should be 
decided with reference to the Mental Capacity Act (MCA) 2005 35 
and it’s Code of Practice. Under the Act, all referrers are required to 
support their patients in making decisions about their care, including 
patients with a mental impairment. 

Patients aged 16 or over are assumed to have capacity to make their own 
decisions, including decisions relating to their healthcare. If all practicable 
steps have been taken to help a person to make their own decision, and 
the person is assessed to lack capacity in accordance with the MCA, then 
care decisions in the person’s best interests may be made for them.

The Mental Capacity Act 2005 (Code of Practice) 36 provides 
guidance on making decisions for people who are assessed to be 
lacking the capacity to make such decisions for themselves (see 
chapter 2 of the Code of Practice). 

There are a number of sources of guidance on the law concerning 
consent to physical examination and treatment. The Department of 
Health’s Reference Guide to Consent for Treatment or Examination 37 
provides further advice on considering a person’s mental capacity 
when obtaining consent to treatment.

The General Medical Council guidance on consent, Consent: 
patients and doctors making decisions together 38 and the British 
Medical Association’s Consent Tool Kit 39, also provide useful 
guidance on making decisions about medical examination and 
treatment for people who lack capacity to make those decisions  
for themselves.

Q2:	 Do patients have a legal right to choice of clinically appropriate 
provider and team when detained in a secure ward? 

A:	 No. Patients who are sectioned under the Mental Health Act 1983 
do not have legal rights to choice of provider or team, therefore any 
patient detained under the Act would not be eligible to exercise their 
legal rights to choice. 

Q3:	 Do patients have a legal right to choice of clinically appropriate 
provider and team when being admitted to a locked acute ward? 

A:	 No. The legal rights to choice of provider or team do not apply to 
inpatient services. 

http://www.legislation.gov.uk/ukpga/2005/9/contents
http://www.gov.uk/government/publications/mental-capacity-act-code-of-practice
http://www.gov.uk/government/publications/reference-guide-to-consent-for-examination-or-treatment-second-edition
http://www.gmc-uk.org/guidance/ethical_guidance/consent_guidance_index.asp
http://www.gmc-uk.org/guidance/ethical_guidance/consent_guidance_index.asp
http://www.bma.org.uk/practical-support-at-work/ethics/consent-tool-kit
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Where the rights apply continued

Q4:	 Do children and young people have the right to choice of clinically 
appropriate provider and team for their mental health care?

A:	 Patients aged 16 or over are assumed to have capacity to make their 
own decisions, unless there are grounds to suggest otherwise. If a 
patient is under 16 the GP should assess their Gillick competency 
and take a decision, with the patient, about their ability to make an 
informed choice.  If the child is Gillick competent the GP should still 
include the child’s parents or guardians in their choices. If the child 
refuses, and the child’s well-being depends on their choices, and it is 
in their best interests to proceed without parental involvement, the GP 
should proceed accordingly (the ‘Fraser Guidelines’). Where a young 
person, aged 16-17, has capacity under the Mental Capacity Act but 
is unable to make a decision because they are overwhelmed by its 
implications, the GP should involve the patient’s parents or guardians. 
If the patient is under 16 and is not Gillick competent then the 
patient’s parents or guardians may exercise choice on their behalf.

	 Children and young people should be kept as fully informed, just as 
an adult would be, and should receive clear, detailed information 
concerning their care, explained in an age-appropriate way they can 
understand. The Department of Health’s Reference Guide to Consent 
for Treatment or Examination provides further advice on when children 
and young people can consent to treatment and therefore make 
decisions about their own care. The General Medical Council’s 0-18 
Years: Guidance for all doctors 40 and the British Medical Association’s 
Consent Tool Kit, also provide useful guidance on helping children and 
young people make valid consent decisions about their treatment.

Q5:	 Are learning disability services included in the legal rights  
to choice?

A:	 Yes. As long as the services meet the criteria set out  in legislation then 
patients have a right to choose their learning disability provider and team.

Q6:	 Do patients have a right to choice if they require integrated 
health and social care?

A:	 Patients are eligible for choice of mental health provider and team 
including where they require integrated packages of care involving 
social care. Patients should discuss their options with their GP to 
ensure that their choices are clinically appropriate to meet their needs 
and preferences and to ensure that care can continue to be delivered 
in an integrated way that is effective in meeting their needs.

Q7:	 Do patients have a right to choose independent or third  
sector providers?

A:	 Yes. Patients have a right to choose any clinically appropriate mental 
health service provider, including an independent or third sector 
provider that has an NHS Standard Contract with any CCG in England 
or with NHS England for the provision of the required services.

http://www.bma.org.uk/practical-support-at-work/ethics/consent-tool-kit
http://www.gov.uk/government/publications/reference-guide-to-consent-for-examination-or-treatment-second-edition
http://www.gov.uk/government/publications/reference-guide-to-consent-for-examination-or-treatment-second-edition
http://www.gmc-uk.org/guidance/ethical_guidance/children_guidance_index.asp
http://www.gmc-uk.org/guidance/ethical_guidance/children_guidance_index.asp




















Further resources
Additional supporting material is available on the NHS England website. This includes clinical scenarios 
covering where and how the legal rights to choice might operate in different clinical situations, and 
details of our work with partners to support the implementation of the legal rights - such as improving 
the information available to patients to use when making decisions about their care.  
Please visit: www.england.nhs.uk/ourwork/qual-clin-lead/pe/bp/guidance

England

http://www.england.nhs.uk
http://www.nhs.uk/nhsconstitution
http://www.england.nhs.uk/ourwork/qual-clin-lead/pe/bp/guidance



